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The European Commission recently made significant efforts to encourage the private enforcement of EU competition law, by inducing natural and legal persons who suffered damage as a result of competition law infringements, to bring actions for monetary damages before national courts. An important obstacle to the success of this type of actions is the difficulty to prove and assess the amount of damages. This problem could be evaded by bringing actions for injunctions instead of actions for damages. Surprisingly, however, actions for injunctions have received less attention in the debate as to the private enforcement of competition law. This article investigates the current possibilities to bring actions for such injunctions either in the course of administrative procedures or in the course of civil procedures and suggests proceeding to the introduction of a harmonized action for the cessation of competition law infringements.
keywords: competition law; injunctions; interim measures; tort law; unfair commercial practices §1. inTroDucTion in recent years, the european commission has made significant efforts to increase the private enforcement of eu competition law, by inducing natural and legal persons who suffered loss as a result of competition law infringements, to bring actions for monetary damages before national courts. These efforts have led to a certain increase in damages actions, especially in member states that have introduced new legislation facilitating such damages actions and allowing collective action by groups of victims who suffered similar losses. A steep increase of damages actions, however, did not take place.
Some of the main obstacles for damages actions appear to be the difficulties of proving and assessing the loss and proving the causal link between the alleged loss and the alleged infringement of competition law. Moreover, as regards the loss suffered by consumers, there will remain practical problems, even if collective action by or in the name of groups of victims is possible. in the case of opt-in actions, the costs of opting in and organizing the procedure may remain high compared to the damages that may be recovered. in the case of opt-out actions costs and practical difficulties of the opt-in procedure are avoided, and the total amount of damages to be recovered will be higher, but practical problems and relatively (too) high costs may arise at the time the global amount of damages needs to be divided amongst the actual victims. undertakings on the other hand seem less concerned to obtain damages for loss suffered by past competition infringements, than to bring an end to current ones and to regain as soon as possible their ability to compete, to develop their business without being hindered by anticompetitive conduct of competitors, suppliers and purchasers. And indeed, given the practical problems in obtaining compensation by consumers, the best 'remedy' for loss caused by anticompetitive conduct to consumers might also for them consist in preventing the further occurrence of it! 1 finally, the attempts of the commission to (further) harmonize the rules relating to damages for competition law infringements may cause resistance from the member states that are opposed to a 'european intrusion' in their liability and procedural laws and the creation of a 'special law of antitrust damages' separated from general liability law. 2 Although cease and desist orders are also considered as elements of tort law in some legal systems, their harmonization or 'forced' introduction in competition cases might encounter less resistance, albeit only because member states are used to the idea of having to implement them on the basis of consumer law directives. Moreover, having a mainly preventive character, they fit very well in the commission's private enforcement program which aims, to a significant extent, at preventing competition law infringements, even though this aim has become less visible in the white paper, which focuses on 'compensation', than in the Green paper. 3 it is therefore a bit surprising 1 
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This type of payment will in this article be referred to as a 'penalty payment'. further on in this article i will deal with the particularities of several national equivalents of the injunction, in particular with the sometimes confusing issue whether an order to cease and desist from a (competition) infringement can take the form of an order to perform a specific act (for example to resume deliveries to a previous client). §3 . Scope of The inJuncTionS DirecTive AnD The ucpD
The injunctions Directive is directed at the harmonization of injunctions for the protection of the collective interests of consumers dealt with by the directives included in the annex. The directive is not (directly) concerned with injunctions ordering the cessation of infringements of the Articles 101 (ex Art. 81 ec) and 102 (ex Art. 82 ec) Tfeu or of the national competition rules. 5 The unfair commercial practices Directive (ucpD) is, however, included in the annex to the injunctions directive and it seems that infringements of Articles 101 and 102 Tfeu that affect consumers will often qualify as unfair commercial practices within the meaning of Article 5 §2 ucpD. Article 5 §2 ucpD indeed states that ' A commercial practice shall be unfair if: (a) it is contrary to the requirements of professional diligence, and (b) it materially distorts or is likely to materially distort the economic behaviour with regard to the product of the average consumer whom it reaches or to whom it is addressed, or of the average member of the group when a commercial practice is directed to a particular group of consumers '. indeed, an infringement of Articles 101-102 Tfeu seems to be contrary to the requirements of professional diligence and it will often materially distort or be likely to distort the average consumer within the meaning of Article 5 §2 ucpD. 6 The ucpD does not deal with unfair practices toward businesses. it does provide, however, that member states need to include legal provisions under which persons or organizations, including competitors, recognized under national law as having a legitimate interest in combating unfair commercial practices may take legal action against unfair commercial practices in business to consumer relationships and/or to bring such unfair commercial practices before an administrative authority competent either to decide on complaints or to initiate appropriate legal proceedings. The courts or administrative authorities need to have powers enabling them, in cases where they deem such measures See wytinck, 'enkele facetten van de relatie kartelwet-wetgeving inzake onrechtmatige mededinging' in G. Straetmans et al. (eds.) , De wet handelspraktijken anno 2008 (kluwer, Mechelen, 2008 to be necessary taking into account all the interests involved and in particular the public interest, to order the cessation of, or to institute appropriate legal proceedings for an order for the cessation of, unfair commercial practices. if the unfair commercial practice has not yet been carried out but is imminent, the authority needs to be able to order the prohibition of the practice, or to institute appropriate legal proceedings for an order for the prohibition of the practice (Art. 11 (1) and (2) ucpD). This does not, however, imply a straightforward order to the member states to allow competitors to bring actions for injunctions for infringements of the rules implementing the ucpD. §4. ADMiniSTrATive inJuncTionS for coMpeTiTion lAw infrinGeMenTS A. inJuncTionS AT eu level
Final injunctions
europe has a tradition of administrative enforcement of competition law. eu competition law is traditionally enforced by the commission in the interest of protecting competition as such. originally the commission acted mainly on its own initiative, but gradually the number of third parties that complained to the commission because they suffered from infringements of eu competition law has grown. Third parties seek not so much the imposition of penalties on the infringers, as decisions ordering the infringers to refrain from their illegal conduct. Given the idea that competition law is an administrative affair, they traditionally turned to the commission with these requests. As complaints are a valuable source of information to the commission, the commission also encourages individuals and undertakings to a certain extent to complain to it. Any individual may make an informal complaint to the commission and such a complaint may induce the commission to start an investigation on its own initiative. if it finds an infringement of Article 101 (ex Art. 81) or 102 (ex Art. 82) ec 7 , the commission certainly has the power to require the infringer to bring such an infringement to an end. 8 for this purpose, pursuant to Article 7 regulation 1/2003, it may impose behavioural or structural remedies which are proportionate to the infringement committed and necessary to bring the infringement effectively to an end. Behavioral remedies may be negative, e.g. an order to stop a certain kind of conduct and refrain from any conduct having the same or a similar object or effect in the future, or 7 An order to bring an infringement to an end does not require proof of fraud or negligence of the undertaking concerned, see G.A. Sofianatos, Injonctions et engagements en droit de la concurrence, (lGDJ, paris, 2009) 
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positive, orders to do something, e.g. resume deliveries 9 (at least as far as an infringement of Article 102 Tfeu is concerned 10 ). Structural remedies can only be imposed where either there is no equally effective behavioural remedy or where any equally effective behavioural remedy would be more burdensome for the undertaking concerned than the structural remedy. The commission may also impose penalty payments if there is no compliance with the injunction. 11 however, making an informal complaint is certainly not the most preferable and effective way for a victim of a competition law infringement to obtain an injunction. As mentioned above, an informal complaint may only induce the commission to act on its own initiative. The commission is in no way under an obligation to start investigations following an informal complaint. even if the commission starts investigations or proceedings, the informal complainant has no procedural rights (e.g. access to the file or a right to be heard, …).
A person or undertaking who claims a legitimate interest has a better option. They may choose to make a formal complaint to the commission. A legitimate interest will be accepted if the claimant is directly and adversely affected by a competition law infringement (e.g. because of suffering from a refusal to supply) by a dominant undertaking. 12 A formal complaint requires the use of a specific form (form c), and must be accompanied by comprehensive information in relation to the complaint, including copies of relevant supporting documentation. 13 A formal complainant's position is stronger than that of an informal complainant. indeed, the commission is under a duty to examine carefully the factual and legal elements brought to its attention by means of a formal complaint in order to assess the community interest in further investigation of a case. 14 yet, subsequently the commission may decide not to investigate a case any further because it lacks sufficient community interest. Before it takes a final decision to reject the complaint, it must inform the complainant by letter of its motivated provisional decision. it must provide the complainant with the opportunity to submit supplementary information or observations within a given time-limit. if the complainant does not respond within the time-limit set, the complaint is deemed to have been withdrawn. if the complainant submits supplementary observations, the commission takes cognizance of them, and decides either to pursue its investigations or to take a final decision to reject the complaint. A decision to reject a complaint is subject to appeal before the community courts. 15 if the commission decides to further investigate the case, it will open a formal procedure, during which the formal complainant has certain procedural rights (e.g. the right to be heard, access to the file, the right to protection for confidential information contained in the complaint). however, the procedure remains one that is controlled by the commission and directed at the protection of competition itself and not of the private interests of the complainant. The position of a formal complainant is therefore far from comparable to that of a plaintiff in a civil procedure which is directed at the protection of the plaintiff's rights and interests and where the plaintiff himself controls the procedure, and may for example decide to stop the proceedings because an agreement has been reached with the other party. An administrative procedure, however, has the advantage that the competition authority will assist the claimant in proving the infringement of the competition law.
Interim measures
A third party's opportunities to obtain interim relief from the commission are limited. A third party may try to induce the commission to adopt interim measures, but it does not have a right to them, not even if it suffers serious loss as a result of a competition law infringement. 16 The commission does not even need to give reasons for a refusal. 17 The complainant has no procedural rights. in interim procedures the commission formally always acts on its own initiative. 18 Moreover, the commission will only order interim measures on the basis of a prima facie finding of an infringement 'In cases of urgency due to the risk of serious and irreparable damage to competition' 19 and not merely to another undertaking. The commission does not want to intervene in conflicts relating to subjective rights, but to concentrate on the protection of competition itself. 20 This does not exclude of course that a third party may benefit from measures intended to protect competition as such.
The preconditions for interim measures are threefold: main proceedings must be pending, there must be a prima facie infringement, and there must be a situation of urgency due to the risk of serious and irreparable harm to competition. The first requirement is not explicitly mentioned in regulation 1/2003, but 22 The requirement of a prima facie infringement of Article 101 or 102 Tfeu does not mean that the infringement must be clear and manifest. on the contrary, it means that the degree of certainty that is required for a final decision is not required for interim decisions. 23 The last requirement is that there is a case of urgency due to a serious and irreparable harm to competition. urgency is not an autonomous condition; it is only an element of the condition of risk of a serious and irreparable harm. The seriousness of the harm is a factual matter. it is not required that an undertaking would be driven out of the market. it is sufficient to demonstrate that it would suffer a serious diminution of its competitive position. 24 The fact that an undertaking is forced to request the opening of an insolvency procedure may constitute a serious and irreparable harm. 25 An insolvency procedure is however in itself not sufficient if it does not exclude the pursuit of the economic activity of the undertaking. 26 harm is considered irreparable if it cannot be compensated by a final commission decision on the illicit character of the anticompetitive practices. The fact that a claim for damages can be brought before the civil courts is not taken into account. 27 The objective of interim measures is to maintain the status quo ante. 28 The nature of the commission's interim measures is the same as that of its final decisions. interim measures need to respect the principle of proportionality. 29 The commission needs to balance the interests that are at stake. 30 The commission has been very reluctant to order interim measures. 31 The co-operation notice provides criteria to determine which authority is best placed to deal with a case. in most instances the authority that receives a complaint will remain in charge of the case. re-allocation of a case would only be envisaged at the outset of a procedure where either that authority considered that it was not well placed to act or where other authorities also considered themselves well placed to act. 33 The co-operation notice also contains a number of information and co-operation duties that apply between the ncAs and between the commission and the ncAs.
Final injunctions
Although there are differences between the various legal systems, a third party who complains to a national competition authority will encounter mainly the same advantages and disadvantages as a complainant before the commission. informal complaints may only lead a national competition authority to start investigations on its own initiative and do not provide the complainant with any procedural rights. in all the legal systems under survey third parties who are in a certain way directly and individually affected by an alleged infringement may, however, if they satisfy certain requirements, obtain the more convenient status of 'formal complainant'. Therefore the complaints usually need to satisfy certain requirements as to form and content. 34 The ofT recognizes, however, that some complainants may be able materially to assist the ofT in its investigation even where they are not in a position to provide all of the information which is required in a written, reasoned complaint. Such complainants may also be given formal complainant status. Different rules apply to the super-complaints process under section 11 of the enterprise Act 2002. on the supercomplaints process, see the ofT's booklet Supercomplaints: Guidance for designated consumer bodies (ofT514), electronically available at www.oft.gov.uk/shared_oft/business_leaflets/enterprise_ act/oft514.pdf ( the ncA to investigate the case. The ncAs remain free to select cases according to their administrative priorities. 35 in certain legal systems, the ncAs, however, need to notify a provisional rejection to the complainant and give him the opportunity to comment on it and give additional information. 36 exceptionally, an ncA has no discretion to reject a formal complaint on the basis of administrative priorities. This is the case in Belgium where the Auditoriaat, a section within the Belgian competition authority, is under a duty to investigate every formal complaint. only as regards cases that are inadmissible or unfounded it may decide not to investigate them any further. A decision not to investigate the case further needs to be communicated to the complainant, who may appeal it. All complaints the Auditoriaat considers founded are submitted to the council, another section within the Belgian competition Authority in order to be decided upon. 37 if the ncA starts proceedings, the formal complainant has certain procedural rights such as access to file, 38 and the right to be heard. 39 Sometimes the ncA may, however, decide to consult formal complainants and other third parties to a more limited extent, or not at all (e.g. in cartels cases where there is a risk of prejudice to a related criminal investigation). 40 if the ncA finds that an infringement exists, it may order a prohibitory injunction. 41 The wordings used by the national laws in this respect differ slightly. The German system is most faithful to the rules set out by Article 7 regulation 1/2003. pursuant to §32 GwB 42 the cartel authority may require undertakings or associations of undertakings to bring an infringement to an end. for this purpose, it may impose on undertakings and associations of undertakings all measures which are necessary to effectively bring the infringement to an end and are proportionate to the infringement established. exceptionally structural measures can be ordered. 43 in Belgium the ncA may according to Article 52 wBeM, order the cessation of the infringement and if necessary impose 'modalities' as to how the cessation of the infringement takes place. The wBeM does not give further information as to these 'modalities'. Article 7 regulation 1/2003 may however provide guidance to the council when imposing modalities. in any case, the modalities imposed seem to need to be But this right is not absolute, see england: ofT Guidelines 451, nos. 2. 34 and 3.22; Belgium: vandermeersch, De Mededingingswet, 2007, no. 13-10. 39 §54 ii in conjunction with §56 i GwB. proportionate to the infringement and it consequences. 44 The situation is similar in france. 45 in england, pursuant to sections 32(1) and 33(1) competition Act 1998, if the ofT finds an infringement to such person or persons as it considers appropriate, it may give directions to bring the infringement to an end. it is not certain that the power to give directions includes the right to impose structural remedies. According to whish, it would seem, in principle, that a structural remedy to bring the infringement to an end would be justified if the competition law infringement is itself the result of a structural change in the market. Structural remedies will probably not be available on the basis of the competition Act 1998 as a remedy against serial abuse of a dominant position. in such a case, however, structural remedies under chapter 11 of the enterprise Act 2002 may be available. 46 To ensure that the injunctions are complied with, the ncAs may impose penalty payments. 47 in the netherlands, two types of injunctions are distinguished as to whether or not they are supported by penalty payments: 'burdens under penalty payments' and 'binding directions to comply with the law'. when a binding direction to comply with the law is not complied with, the council can still impose a burden under penalty or an administrative fine on the infringer. The burdens can consist of positive orders or of prohibitions. 48 Also structural measures are possible if they are proportionate to the infringement and necessary to bring it to an end. 49 with the exception of structural measures, the duration of burdens is limited to two years. 50 in all the legal systems the complainant can benefit from the ncA's assistance in proving the infringement, but he has the disadvantage that the ncA controls the proceedings. Moreover, the willingness to impose injunctions differs significantly between the member states. in Germany, measures based on §32 GwB are important in practice. 51 As soon as there is a serious concern that an unlawful act will take place (for the first time or after a previous infringement) an order to cease and desist 44 vandermeersch, De Mededingingswet, 2007, no. 13-78. 45 Article l464-2-i french commercial code. As to the requirement of proportionality, Art. 58 (2) Dutch competition Act; korsten and van wanroij, Nederlands Mededingingsrecht, 2008, p. 249-250. 51 rehbinder in loewenheim at al (eds.), Kartellrecht, §32 GwB, no. 1.
(Abstellungsverfügung) can be given. 52 The Dutch competition Authority is on the other hand very reluctant to impose burdens under penalty payments. The power to impose binding directions to comply with the competition act has been introduced in order to allow consumer organizations to protect the interests of consumers that benefit from compliance with competition rules more easily. legal scholars claim however not to understand why a binding direction to comply, which is in fact a burden without penalty payments, could be imposed more easily than burdens with penalty payments. 53 in Belgium final decisions have been taken in only a limited number of cases (51 between 1996 and 2005) . in almost half of the cases it was decided that the limitation period had passed. This is ascribed to the limited amount of manpower and means available. recently, however, the procedures before the Belgian competition Authority have been reviewed. it remains to be seen whether this will increase efficiency. 54
Interim measures
As to the opportunities to obtain interim measures before the ncAs the differences between the member states are even larger. The differences are already significant with regard to the issue of standing. in several member states, interim measures can be given at the request of a formal complainant. 55 in france, interim measures may be ordered at the request of undertakings or of certain associations, but not at the initiative of individual consumers (Art. l464-1). in Germany interim procedures can only be initiated on the competition Authority's own initiative. interested third parties may only try to induce the competition Authority to start proceedings on its own initiative. once the competition Authority initiated proceedings, third parties have, however, the right to be heard ( §54 GwB). in certain legal systems interim measures may be imposed to protect the interests of the affected undertakings. 56 in other legal systems the interim measures may only be imposed to protect the interests of competition in general. 57 All legal systems require a prima facie infringement of the competition rules. 58 further, there needs to be a risk of serious and irreparable harm to the protected interests 52 ibid., no. 63 interim measures are limited in time. They expire in any case as soon as a final decision in the case is given. 64 in certain legal systems additional limits apply. for example, in Germany they should normally not exceed one year ( §32a GwB).
if the procedure has been initiated by a complaint, the complainant will usually be heard before a final decision is taken. 65 The ofT Guidelines, however, point out that given the particularly time-critical nature of the interim measures process, it may be necessary to limit the involvement of applicants, or to request comments within very short time scales. 66 in most of the studied systems, ncAs are reluctant to impose interim measures and procedures are slow. 67 The Dutch competition council took only two interim decisions between 1998 and 2007. 68 in one of those cases, it took almost a year before a decision was reached. 69 in france the reluctance to order interim measures is ascribed, amongst other things, to the strict approach with regard to the notion of urgency and gravity of damage and the french reluctance to 'administrative interventionism' in the course of 59 As regards Belgium, see vandermeersch, De Mededingingswet, 2007, no. 14-01 in Manfredi the ecJ has recognized that any individual who suffers loss as a result of an infringement of the eu competition rules, should be able to claim compensation. however, eu law does not (explicitly) impose on the member states a duty to award injunctions for competition law infringements. whether or not these are available depends in first instance on the national legal systems which possess procedural autonomy. however, the national laws need to respect the principles of equivalence and effectiveness. The principle of equivalence requires that the same remedies that are available for infringements of national rules are available for comparable infringements of eu law. 73 The principle of effectiveness requires that the remedies available are effective, that they must not render virtually impossible or excessively difficult the exercise of rights conferred by eu law. 74 The power to grant injunctions under national law may result from specific competition legislation or from the general contract and tort or other rules.
A. A Specific reGiMe for AnTiTruST inJuncTionS in GerMAny
Germany adopted a specific regime for antitrust injunctions. §33 i GwB entitles the interested parties, such as competitors or other market participants who are impaired by the infringement, 75 to obtain an injunction ordering the infringer of any rule of the GwB or of the Articles 101 or 102 Tfeu or of a decision of the competition Authority to cease and desist from such action. A distinction is made between a Beseitigungsanspruch, a claim to cease a current infringement and an Unterlassungsanspruch, a claim to refrain from a threatening (first or repeated) infringement. it has been argued that in cartel cases only 'directly interested parties' would be taken into account, further links in the production and distribution chain would be excluded. This view is related to the refusal of the passing on defence in damages actions, but the restriction to directly interested parties would also apply to actions for injunctions because the GwB does not distinguish between both types of actions, see rehbinder in loewenheim et al (eds.), Kartellrecht, 2009, §33 GwB, no. 19 et seq. as soon as an infringement is foreseeable. 76 The objective threat of an infringement is sufficient. fault (Verschulden) meaning intention or negligence is not required. 77 Mere economic loss is, however, not sufficient to obtain an injunction. what is required is rather a continuing impairment of the ability to compete. 78 claims for injunctions may also be asserted by associations with legal capacity for the promotion of commercial or independent professional interests, provided they have a significant number of member undertakings selling goods or services of a similar or related type on the same market, provided they are able, in particular with regard to their human, material and financial resources, to actually exercise their statutory functions of pursuing commercial or independent professional interests, and provided the infringement affects the interests of their members ( §33 ii GwB). These claims are, however, not frequent in practice. 79 To ensure compliance with an injunction the court can impose penalty payments (Ordnungsgeld) . 80 injunctions on the basis of §33 GwB are only given as interim measures if the victim would suffer serious competition disadvantages if he did not obtain an immediate decision. 81 §33 GwB does not exclude general tort law. §33 GwB is, however, a lex specialis as regards §823 ii BGB. Also §823 i BGB is excluded by §33 GwB because this is only a subsidiary rule. 82 §33 GwB, however, does not exclude the application of §826 BGB. under §1 uwG as of 1909 83 , courts tended to consider competition law infringements as acts of unfair competition and to allow the Unterlassungsklage of the uwG. 84 under the uwG as of 2004 85 , case law tends to refuse to apply the uwG as far as there is no infringement of independent rules of the uwG. 86 §33 GwB seems not to exclude the application of general contract law. if a competition infringement is at the same time a contractual non performance, the claimant can also claim an injunction to perform on the basis of §241 i BGB. 
B. uSe of GenerAl ruleS on perforMAnce, conTrAcTS AnD TorTS in The neTherlAnDS
The central article concerning injunctions in the Dutch civil code is Article 3:296(1) which states that a person who is held to give, to do or not to do something towards another can, at the request of the creditor, be ordered to do so by the judge, unless it follows from the law, the nature of the obligation or from a juridical act that this is not possible. in fact, even the threat of a breach of such an obligation already justifies a mandatory or prohibitive injunction. 87 The Articles 101-102 Tfeu impose duties 'not to do' on undertakings and associations of undertakings. it could, however, be questioned whether these duties could be considered as duties towards competitors and/or consumers. in relation to Article 3:296(1) Dutch civil code, this question has hardly been investigated. however, in relation to claims for damages on the basis of Article 6:162 Dutch civil code, it seems currently to be accepted that the Articles 101-102 Tfeu are intended to prevent loss suffered by competitors and consumers. it would then seem inconsistent to hold that the mentioned articles do not contain duties towards competitors and consumers.
in order to bring a claim on the basis of Article 3:296 Dutch civil code, the claimant must have a sufficient interest. 88 in general, the claimant will, based on the quod plerumque fit principle, be assumed to have a sufficient interest. only when the other party or the court motu proprio alleges the absence of a sufficient interest, will the claimant be required to show that he has a sufficient interest. The sufficient interest needs to exist at the time of the judgment. 89 if sufficient interest is lacking, the court will have to declare the action inadmissible. 90 it follows that competitors and consumers who have a sufficient interest to do so, can claim an injunction to stop a competition law infringement such as a coordinated practice of price fixing on the basis of Article 3:296 Dutch civil code or even an order to perform a particular act, for example an order to a dominant undertaking to contract with the claimant.
According to Article 3:305a Dutch civil code, a foundation or association with full legal competence can file an action for the protection of the similar interests of other persons as far as it effectively promotes those interests, according to its articles of association and its activities. During the legislative process it was pointed out that this article confers onto interest groups the power to act in cases where the individual 87 korsten and van wanroij, Nederlands Mededingingsrecht, p. 334. ibid. compare hr 12 June 1987 , NJ 1988 hr 24 february 1989 hr 24 february , NJ 1989 interests are limited but the combined interests are significant and that the threshold to go to court is lower for interests groups than for individuals. The collective action was also expected to have a preventive effect. 91 it is however not very successful.
if the breach of an obligation is proved, the court is obliged to award the claimed injunction. 92 The power of an injunction may be strengthened by accompanying it with penalty payments. 93 injunctions based on Article 3:296 Dutch civil code are also available in tort law as damages in specie. proving a tort requires proof of an illegal act that is imputable to the defendant, loss suffered by the claimant, a causal link between the illegal act and the loss and finally, relativity, which means that the infringed rule must serve to protect against loss as suffered by the claimant. As injunctions can directly be based on Articles 101-102 Tfeu and 3:296 Dutch civil code, use of tort law seems, in order to obtain an injunction, an unnecessary detour.
if the competition law infringement is at the same time a contractual nonperformance, the normal remedy is the performance of the obligation. The creditor may claim performance according to the provisions of Article 3:296 Dutch civil code. The most popular procedure before the Dutch civil courts in competition cases is the interim procedure for an injunction on the basis of Article 3:296 Dutch civil code. 94 The interim procedure is only available in urgent affairs. 95 Moreover, in interim procedures the court is not under an obligation to award the claimed injunction if the breach of an obligation is proved. in interim procedures, the court has the discretion to reject a claim on the basis of a balancing of the interests at stake, even if the alleged breach of an obligation is established. 96 c. A very efficienT uSe of An unfAir coMpeTiTion proceDure in BelGiuM
The most commonly used and appreciated procedure for infringements of competition law before the civil courts is the action en cessation, an action to cease and desist from unfair competition. 97 75 on Market practices and consumer protection. Article 95 of this law prohibits every seller from using unfair commercial practices that may harm the professional interests of other sellers. infringements of the law on Market practices and consumer protection itself, and of national and eu competition law are unfair commercial practices within the meaning of Article 95 of the law. Article 84 of this law prohibits unfair practices in business to consumer relationships. This Article implements Art. 5 ucpD. As has been argued earlier, infringements of national and eu competition law will usually be unfair commercial practices within the meaning or this Article. 98 The action is brought before the president of the commercial court. 99 The procedure that applies is that for interim measures, but in the case of an action to cease and desist, this exceptionally leads to a final decision. it can even be executed pending an appeal. 100 The action to cease and desists is thus a fast means to obtain a final decision, which explains to a large extent its success. unlike in normal interim procedures there is no need to prove urgency. 101 unlike in tort procedures, there is no need to prove a loss or a causal link between the loss and the infringement. The action can be brought by the interested parties, a professional or interprofessional association with legal personality and, unless the action concerns an infringement of Article 95 law on Market practices and consumer protection, also by the Government 102 and by recognized consumer organizations. 103 There is some dispute as to the question whether the action to cease and desist is literally limited to ordering the cessation of a practice, that is, to ordering the defendant to refrain from doing of continuing to do something, or whether also positive acts can be ordered. The majority opinion is that an action to cease and desist can only lead to an injunction to do something to the extent that what has to be done is stopping the continuation of unfair practice. 104 The claimant will normally request that the cease and desist order is accompanied by penalty payments (dwangsom). further, the publication of the judgment can be claimed. 105 if a competition law infringement constitutes at the same time a contractual non performance, for example if a dominant undertaking abuses its dominant position by refusing to supply an existing customer in conformity with the contractual clauses, the victim of the infringement cannot use the action to cease and desist. it has to use the normal contractual remedies: exceptio non adimpleti contractus, claiming performance, resolution, damages. A claim for performance is the normal contractual remedy, be it that the creditor may in case of bilateral obligations normally choose between a claim for performance and a claim for resolution. if the award of performance or resolution did not compensate all the losses suffered by the victim, he may claim additional damages. if performance or resolution would not be possible or if it would constitute an abuse of right to ask for them (because they would cause the debtor a disproportional harm compared to the benefit for the creditor) damages may be claimed instead of resolution or performance. Damages may also be in kind.
if the competition law infringement does not at the same time constitute a contractual non-performance, a civil claim against the infringer can be based on tort law. 106 This will also be the appropriate legal basis if the competition law infringement constitutes a culpa in contrahendo, for example, a refusal to supply to a new customer. Tortious liability requires proof of a fault, of loss and of a causal link between the alleged infringement and the alleged loss. A fault within the meaning of Articles 1382-1383 Belgian civil code consists of two elements: an objective element and subjective element. The objective element can be either an infringement of a rule that imposes a specific order or prohibition, or it can constitute an infringement of the general duty of care. An infringement of Article 101-102 Tfeu will count as the objective element of the fault. 107 The subjective element comprises again two elements: the ability to be responsible for one's acts and the fact that a particular act can be attributed to the defendant. These requirements are more difficult to satisfy than those of Articles 84 and 95 law on Market practices and consumer protection. Tort law is therefore rarely used in order to obtain cease and desist orders. 108 it may however be useful to obtain injunctions for positive acts.
interim measures can be requested before the president of the commercial court if the defendant is a merchant or before the court of first instance if the defendant is non-merchant, such as a member of a liberal profession. The essential condition for interim measures is that the case is urgent. The presidents will not be competent unless the claim that introduces the procedure mentions that the case is urgent. whether or not there is, in fact, an urgent situation is no longer a matter of competence but relates to the question of whether the request is founded. urgency is present when an immediate 
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decision is desirable to prevent harm of a certain extent or serious inconvenience. 109 To obtain an interim measure, the applicant must show at least 'an appearance of right'. 110 however, the fact that there is an urgent need for a decision and that an interim measure is justified on the balance of the interests of the parties is more important than the fumus boni iuris. 111 The interim measure may not negatively affect the main procedure (Art. 1039 Belgian code of civil procedure). This implies that the president may not order measures that affect the rights of the parties in a final and irrevocable way. 112 if the applicant requests a measure that cannot be considered as an interim measure because it affects the rights of the parties in a final and irrevocable way, his request has to be declared unfounded. 113 in any case, the president may not order a measure the court dealing with the main procedure could not order. 114 As the laws on market practices and consumer protection and related procedures (amongst others) provide competitors and consumer organizations with an action to cease and desist that is dealt with under the same fast procedure as an action for interim measures but which does not require the competitor to prove urgency and leads to a final measure, interim measures are seldom requested in cases concerning infringements of competition law. however, the possibility to request interim measures exists and may be used. 115 An advantage of the interim procedure is that the measures the president may order are not limited to cease and desist orders. it can also be applied in contractual matters while the action to cease and desist is in principle limited to non-contractual relationships. 116 Applicants sometimes apply for a cease and desist order and for interim measures. 117 All injunctions can in principle be strengthened by the imposition of periodic penalty payments (Art. 1385bis Belgian code of civil procedure). 1982 , Arr.Cass. 1982 -83, 51, JT 1982 , 727, Pas. 1983 , i, 48, RW 1983 -84, 1338 unless the contractual fault is also an infringement of the general duty of care and it caused loss different from that resulting from the non-performance of the contract. The action to cease and desist is seen as a non-contractual action, which is only available between contracting parties under the strict conditions mentioned before. cass. 29 September 2006 , Pas. 2006 , 1911 , RW 2006 -07, 1717 cass. 4 June 1993 , JT 1993 , 757, Pas. 1993 , i, 549, R. Cass. 1993 , 155, note Ballon, RW 1993 -94, 302, note, TBH 1994 , note J. Stuyck and c. pauwels.
MJ 1 (2010) D. pleAS for The recoGniTion of A GenerAl AcTion To ceASe
AnD DeSiST in frAnce in the field of the so-called pratiques restrictives de concurrence (certain unfair commercial practices) the courts are competent to impose prohibitive and mandatory injunctions based on Article l442-6 iv french commercial code (référé-concurrence, see further below). 118 in cases of misleading commercial practices the power to impose prohibitory injunctions, if necessary accompanied with periodic penalty payments, is recognized by Article l121-3 french consumer code. The courts can, however, only order these injunctions at the request of the Ministère Public or at their own initiative. recognized organizations can further apply for injunctions for the infringement of provisions implementing the eu directives mentioned in Annex i of the injunctions Directive, Art. l421-6 french consumer code. 119 As regards other types of anti-competitive practices, it has been argued that injunctions would not be available. 120 The recognition of an injunctive power of the courts would transform them in regulators of the conduct of undertakings making choices of economic policy rather than applying the law. Moreover, it has been argued, the legislative texts explicitly confer the power to impose injunctions to the competition authorities and not to the courts. 121 The competition authorities would therefore possess an exclusive competence to impose injunctions and courts would be restricted to pronouncing the nullity of anticompetitive agreements and awarding monetary damages. 122 This opinion however seems to disregard the general rules on contractual and delictual liability.
if the anticompetitive practice is at the same time a breach of contract, for example, a refusal to supply as promised, the creditor is entitled to claim (specific) performance of the contract. This amounts in practice to an injunction to perform the contract as promised (exécution en nature). Specific performance is indeed the primary remedy in french contract law. 123 The court may only order another remedy if specific performance would be impossible or it would be abusive to claim it 124 , or if highly personal obligations are concerned. if specific performance of the contract is not a suitable remedy, the court may award damages (réparation), but even reparation does not necessarily take the form See also Art. l421-9 code de la consommation: the court may order the publication of its decision. in addition, the court may order periodic penalty payments (astreinte). See, on the astreinte, Desdevises, J. Cl. Procédure civile, fasc. 2120 Procédure civile, fasc. -2140 Procédure civile, fasc. , 2005 e. claudel, Ententes anticoncurrentielles et droit des contrats, (Thesis, paris X, paris, 1994) p. 119. See also Jeantet, 'réflexions sur les injonctions et exemptions du droit de la concurrence ', JCP G 1988, i, no. 3348, no. 4. of a payment of money, the court may also order reparation in kind (réparation en nature). This means that the court imposes an injunction on the debtor to perform certain acts that bring the creditor as far as possible into the situation he would have been in if the contract would have been performed according to its terms. As regards the loss that occurred in the past, this will, in cases of competition infringements, often be difficult. however, the occurrence of further loss can be remedied by an injunction to cease and desist from the anti-competitive conduct. reparation in kind will in general be preferred by the courts and it will generally only be refused where it would require an injunction to perform a highly personal obligation. 125 when the infringement of competition law takes place outside a preexisting contractual relationship, it is regarded as a fault, which, if it causes loss to a third party, gives rise to delictual liability. 126 in an early decision, the Cour de cassation held that the court has the discretion to award compensation in kind or in money 127 ; it should choose the reparation that is adequate to the cause. 128 Modern legal scholarship and case law however tend to refuse reparation in kind only in the case of highly personal obligations or if reparation in kind is impossible. 129 Already in 1963 the Cour de cassation ordered the cessation of anti-competitive conduct, which was at that time not yet prohibited by a specific competition law. More recently the court of Appeal of paris ordered an undertaking that took part in a cartel and abused its dominant position to cease committing these acts and to desist from committing them in the future. 130 in both cases the injunction was accompanied by penalty payments. There are a number of other decisions imposing injunctions to cease and desist. 131 The injunctive power of the courts is, however, not limited to prohibitory injunctions. injunctions ordering the defendant to perform certain acts, such as. to communicate certain data, 132 or to conclude a contract, 133 have been imposed as well.
injunctions can thus be ordered by way of reparation in kind. however, certain legal scholars argue that the injunction to cease and desist should be distinguished from D. 1871, i, 56; Sofianatos, Injonctions, 2009, 130. 128 cass. civ. 14 May 1992 , JCP 1992 , i, 3625, no. 33, note viney, RTDciv. 1992 Sofianatos, Injonctions, p. 130. 129 Sofianatos, Injonctions, p. 131; viney, Les effets de la responsabilité, no. 14 et seq.
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cA paris 1 ch. A. 19 May 1993 , Contrats, concurrence, consommation 1993 See eg. cA paris 1re ch. sect. A 13 January 1998, JCP G 1998, ii, 10217, note Grandvuillemin. the reparation in kind. 134 when the court issues an injunction to cease and desist, it does not, they argue, repair any loss, but it removes its origin. 135 The measures to end and prevent an illicit situation would, however, form part of liability law. 136 They allow liability law to have a preventive function, 137 that is to prevent an illicit act from taking place and to prevent an illicit situation from continuing in the future. 138 The distinction between the injunctions to cease and desist and reparation in kind would have practical consequences. The injunction to cease and desist is a preventive measure; it does not require proof of a loss, nor of a causal link between the infringement and the loss. it is sufficient that the plaintiff has an interest to file a claim. 139 Therefore a specific action to cease and desist should be introduced in french law. 140 in case of urgency, the president of the Tribunal de grande instance or the commercial court may order in a summary procedure all measures that do not encounter any serious challenge or which the existence of the dispute justifies. The court may order the mandatory performance of the obligation even where it is an obligation to do a particular thing. 141 even where confronted with a serious challenge, the president may order in a summary procedure such protective measures or measures to restore the parties to their previous state as required, either to avoid an imminent damage or to abate a manifestly illegal nuisance. 142 The courts do not hesitate to use injunctions to restore the status quo ante. 143 The already mentioned Article l442-6, iv french commercial code installs a procedure called référé-concurrence, interim measures-competition. This procedure is, however, only available in cases of pratiques restrictives and not for other anticompetitive practices. Article l442-6, iv french commercial code does not exclude the general rules on interim procedures. 144 The difference between both procedures is that the référé-concurrence is open for the Minister of economic Affairs and the president of the competition Authority while the general interim procedure is not. The référé-concurrence 134 roujou de Boubée, Essai sur la notion de réparation (lGDJ, paris, 1974) ; cass. com. 17 July 1990 , Bull. Civ., iv, no. 220, JCP G 1990 81 is hardly used; the general interim procedure is used instead. 145 A civil procedure for interim measures is often faster than an administrative procedure to that end. 146 All injunctions can in principle be strengthened by the imposition of penalty payments. 147 e. enGlAnD: inJuncTionS Are eQuiTABle reMeDieS if the competition law infringement is an unfair commercial practice within the meaning of Sec. 3 consumer protection from unfair Trading regulations, 2008 it seems that an action to obtain a cease and desist order may be brought on the basis of Sec. 212 et seq. of the enterprise Act, 2002 by general enforcers or designated enforcers who act in the interest of consumers, amongst others. 148 Apart from this situation, injunctions for competition law infringements can only be given according to the rules of contract or tort law.
for breach of contract, the primary remedy is damages. Specific performance of contracts is only a secondary, equitable remedy which is at the court's discretion. The courts have developed certain guiding principles that govern the exercise of this discretion. originally it was accepted that specific performance was only available if damages were not an adequate remedy. At present, specific performance is held to be available if it is the most appropriate remedy. The adequacy of damages is still an important element that is taken into account, but it is no longer absolutely necessary. courts remain nevertheless reluctant to order specific performance. elements that will induce the courts to grant specific performance include the fact that there is no available substitute or that the award of damages would be unfair to the plaintiff. elements the courts will take into account to refuse specific performance include the fact that the obligations are of a personal nature, that specific performance would require constant supervision or that specific performance would cause severe hardship to the defendant. 149 Apart from contract, the cause of action that is generally held to be available in case of breach of competition law is that of breach of a statutory duty. A successful action for breach of statutory duty requires the plaintiff to show that the injury he has suffered is within the ambit of the statute, that the statutory duty imposes a liability to civil action, that the statutory duty was not fulfilled and that the breach of duty has caused his loss. The normal remedy for breach of a statutory duty consists of damages. however, pursuant to sec. 37 of the Senior courts Act, 1981, 145 Sofianatos, Injonctions, pp. 112-113. 146 Selinsky, 'procédures de contrôle des pratiques anticoncurrentiels' in J. Cl. Concurrence, consommation, fasc. 380, p. 193, no. 156; T.M.J. Möllers and A. heinemann (eds.) , The enforcement of competition law, p. 466. 147 See Desdevises, J. Cl. Procédure civile, fasc. 2120 -2140 , 2005 An enforcement order may require a person against whom the order is made to publish the order or a correction statement in such form and manner and to such extent as the court thinks appropriate for the purpose of eliminating any continuing effects of the infringement, see s. 217 (8) '(t)he high court may by order (whether interlocutory or final) grant an injunction (…) in all cases in which it appears to the court to be just and convenient to do so'.
An injunction is an equitable remedy, which means that it is at the court's discretion to grant it or not. But, as regards continuing prohibited conduct, a prohibitory injunction is generally accepted to be the primary remedy. 150 As the Articles 101 and 102 Tfeu and their national equivalents prohibit anticompetitive conduct, prohibitory injunctions seem to be an appropriate remedy, not precluding of course actions for damages. 151 cases dealing with injunctions in competition law generally concern interim measures. interim measures will be ordered if the court is satisfied that a serious question is to be tried, that damages will not be an adequate remedy and the balance of convenience favours interim measures to be ordered. 152 These requirements were considered to be fulfilled in Cutsforth v Mansfield Inns. 153 The plaintiff was a supplier of jukeboxes and gaming machines. cutsforth complained about a clause Mansfield had included in its public house tenancy agreements and which obliged the tenants only to contract with juke box and gaming machines suppliers appearing in its approved list, from which cutsforth was excluded. This constituted an infringement of Article 8 (b) of the commission's block exemption 1984/83 154 that applied at the time of the facts. The high court found that there was a serious question to be tried and that the plaintiff would have gone bankrupt if interim measures were refused. Therefore damages were not an adequate remedy. on the balance of convenience, the court decided in favour of the plaintiff.
in Garden Cottage Foods however, the house of lords seemed to support a more reluctant approach as to the granting of injunctions for competition law infringements. 155 A dominant producer of bulk butter sold in the united kingdom, announced that thenceforth it would refuse to sell to a distributor to which it had regularly sold bulk butter before. The distributor claimed that this was an infringement of Article 102 Tfeu (then 86 ec) and applied for an injunction before a civil court. The judge refused the injunction on the grounds that damages would be adequate to compensate the distributor if successful in the action. on appeal this decision was reversed. lord Denning expressed the view that there was a good deal to be said for there being a remedy in damages, but 157 Since Article 102 Tfeu states that abuses of a dominant position are prohibited, and since prohibited conduct in england is sanctioned by an injunction, it would, according to lord wilberforce, seem to follow that an action lies, at the instance of a private person, for an injunction to restrain the prohibited conduct. To allow a defendant to persist in conduct which is prohibited at the price of paying damages is something the court did not countenance. he further pointed out that it was precisely this principle which induced the house of lords, in Hoffmann-La Roche v. Trade Secretary 158 , to grant an interim injunction restraining the illegal conduct until trial. The majority of the house of lords, however, restored the decision of the judge, holding that it was clearly arguable that the distributor would have a claim in damages so that the judge had been entitled to reach the conclusion he did, and there was nothing to justify the appellate court in interfering with the judge's exercise of discretion. 159 §6. evAluATion AnD propoSAlS To fAciliTATe inJuncTive relief AT The reQueST of ThirD pArTieS competition law infringements may cause serious losses to competitors, supplying and purchasing undertakings and consumers. in recent years efforts have been made to facilitate damages actions to compensate these types of losses. however, there remain practical and legal obstacles. it will often be difficult to assess the quantity of the losses, and to prove the causal link between the infringement and the loss. further, if the loss is spread over a large number of victims, the cost and effort of bringing actions for damages may be disproportionate to the damages that may be recovered. Moreover, proposals to harmonize damages actions for competition law infringements meet opposition from Member States and scholars who fear this would distort their procedural and liability law ( §1). The growing number of complaints to the commission ( §4, Sec. A), the requests for injunctive relief from ncAs ( §4, Sec. B) and the use of certain civil and commercial law actions for injunctions ( §5) show, however, that third parties want to take action against competition law infringements and more precisely, they want them to stop as soon as possible. it appears further that undertakings are more active in this respect than consumers or consumer organizations. The lack of interest in injunctions on the part of individual consumers is understandable. firstly, consumers will often not be aware of the infringements. further the loss they suffer will often be limited and disproportional to the costs of starting a legal procedure. last but not least, the nature of injunctive relief will often not be of use to individual consumers. injunctive relief is particularly appropriate to bring a continuing infringement to an end. yet, consumers often enter into a relationship with the infringer only once (for example when they buy a car or a dishwasher). They usually do not find out about an infringement until after they contracted with the infringer and paid too much as a result of a cartel. An injunction can prevent the infringer from continuing the cartel and from overcharging customers in the future. The individual consumer will, however, often not benefit from this as he will not purchase from the infringer again.
To consumer organizations it seems to make more sense to bring an action for an injunction as they act in the interest of consumers in general and thus of all the future purchasers from the infringer. where the success of actions for injunctions brought by consumer organizations is limited, this seems to a large extent due to financial restraints 160 and to the lack of understanding of the notion of the collective interest of consumers. 161 This does not apply to undertakings. Moreover, the procedures introduced to implement the injunctions Directive in the field of consumer law seem to function quite well in several member states as far as national infringements are concerned. The limited use of cross border injunctions in the field of consumer law is also to a large extent due to financial restraints. 162 experiences with the injunctions Directive should thus not dissuade the european legislature from harmonizing the procedures for injunctive relief at the request of undertakings.
As opposed to consumers, undertakings are repeat players, they conclude the same kind of contracts over and over again, which means that they will benefit in the future if an infringement is brought to an end. Moreover, the financial interests of undertakings in ending a competition infringement will often be significant. competition law infringements may not only cause them to pay too much for their supplies, they may actually drive them out of a market or even of all markets in which they are active. Protection, intersentia, Antwerp, 2009, p. 290. 162 report from the commission concerning the application of Directive 98/27/ec of the european parliament and of the council on injunctions for the protection of consumers' interest, electronically available at http://ec.europa.eu/consumers/enforcement/docs/report_inj_en.pdf (last visited 06.04.2010), no. 13 et seq.
while there is a certain harmonization of actions for injunctive relief by recognized organizations acting for the collective interest of consumers, there is surprisingly no harmonization of actions for injunctive relief by undertakings ( §3). As well the procedures before the competition authorities, as those before the civil or commercial courts, differ significantly. it is, however, a common trait of the procedures before the ncAs that the ncA controls the proceedings. Although a formal complainant will have some procedural rights, his position is not comparable to that of a plaintiff in a civil procedure where the plaintiff controls the procedure, and may for example decide to stop the proceedings because an agreement has been reached with the other party. Administrative procedures on the other hand have the advantage that the competition authority will assist the claimant in proving the infringement of the competition law and they will usually be less expensive.
As regards the procedures before the civil courts, the legal systems differ as to the discretion of the court in granting an injunction, as to whether a final decision can be obtained within a short period of time, whether a final decision in non-contractual matters at the request of a competitor requires proof of a loss, or whether the 'fast' procedure is limited to urgent affairs.
The diverging opportunities for undertakings to obtain injunctive relief for infringements of the Articles 101-102 Tfeu in the various member states seem to affect the competitive position of undertakings within the single market as well as trade between the member states. of course, the commission may intervene if the infringement causes an appreciable distortion of competition within the single market and appreciably affects trade between the member states, but the commission's resources are limited, obtaining a final decision from the commission takes time, private parties have no right to start a procedure for interim measures before the commission and the commission is reluctant to order them at its own initiative and prefers the parties to seek interim relief from their national courts ( §4, Sec. A). The Modernization regulation 1/2003 was directed at decentralization and the commission actively promotes private enforcement to increase compliance with competition law. To create a level playing field and to ensure that the eu competition rules have the same effects and offer an equal protection in all member states it seems logical to harmonize the national procedures for injunctive relief at the initiative of third parties in competition cases.
in line with the approach of the injunctions Directive the european legislature could think of issuing a directive ordering the member states to make the courts or administrative authorities competent to rule on proceedings commenced by plaintiffs with a sufficient interest seeking an order with all due expediency, where appropriate by way of summary procedure, requiring the cessation or prohibition of any infringement of the eu competition rules as well as measures such as the publication of the decision, and in so far as the legal system of the Member State concerned permits, an order for penalty payments into the public purse or to any beneficiary designated in or under national legislation, in the event of failure to comply with the decision. it might, however, be better to attempt a further harmonization and to provide that such a procedure should be available before the courts, as this will in general provide the plaintiff with more control over the proceedings. Given the success of the Belgian action to cease and desist which is dealt with according to the rules on interim measures but does not require urgency and leads to a final decision, it may be advisable to provide that this should be the case for the harmonized actions to cease and desist in the member states. To ensure an equal treatment of the plaintiffs in all the member states, it seems also advisable to provide that penalty payments should be made either into the public purse or to the plaintiff. The latter option seems to be most in line with the idea of private enforcement.
The legal basis for adoption of a harmonization measure in this field could probably be found in Article 103 Tfeu which provides that the appropriate regulations or directives giving effect to the principles set out in Articles 101 and 102 Tfeu shall be laid down by the council, on a proposal from the commission and after consulting the european parliament. 163 reasons to believe that this article constitutes a sufficient legal basis for the proposed action seem to have increased since the entry into force of the lisbon Treaty, whose Article 3(1)b expressly provides that the establishment of the competition rules necessary for the functioning of the internal market are an exclusive union competence. The protocol on the internal market and competition adds that the internal market includes a system ensuring that competition is not distorted and confers the union the power, if necessary, to take action under the provisions of the Treaties, namely Articles 101-104 Tfeu (ex Art. 81-84 ec) and 352 Tfeu (ex Art. 308 ec). This suggests that Art. 352 Tfeu could also be used as a legal basis for the introduction of harmonized rules on injunctions for competition law infringements. however, this article should in principle only be used when there is no more specific and therefore appropriate Treaty provision. As Article 103 Tfeu seems to be a more specific and appropriate Treaty provision, it seems to prevail. 164 opposition to the introduction of harmonized rules on injunctions could be less compared to that to the harmonization of damages actions, as member states are used to the introduction of harmonized rules on injunctions in consumer law. Also, in france, there is some dissatisfaction with the current state of national law as regards orders to cease and desist ( §5, Sec. D) and this will probably be the case for other Member States in which the civil code is inspired by the french one. harmonized rules on cease and desist orders for infringements of eu competition law will then not distort the national civil law systems, but improve them. comp. in relation to actions for damages rizzuto, 'Does the european community have legal competence to harmonize national procedural rules governing private actions for damages from infringements of european antitrust rules?', 2 GCLR 1 (2009) pp. 29-48.
